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In the Circuit Court of the United States, in and for

the Southern District of California, Southern

Division.

IN EQUITY—No. 1233.

L. M. HOLT,

Complainant and Appellant,

vs.

CALIFORNIA DEVELOPMENT COMPANY (a

Corporation), and SOUTHERN PACIFIC

COMPANY (a Corporation),

Defendants and Appellees.

Citation on Appeal (Original) .

UNITED STATES OF AMERICA,—ss.

The President of the United States to the California

Development Company, a Corporation, and

Southern Pacific Company, a Corporation,

Greeting:

You and each of you are hereby cited and admon-

ished to be and appear at the United States Circuit

Court of Appeals for the Ninth Circuit to be holden

at the city of San Francisco, in the State of Califor-

nia, within thirty days from date of this writ, pur-

suant to an order allowing an appeal entered in the

clerk's ofdce of the Circuit Court of the United
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States for the Southern District of California, South-

ern Division, in that certain action numbered Equity

No. 1233, in which L. ]\I. Holt is com]3lainant and

appellant and tou are defendants and appellees, to

show cause if any there be, why the decree rendered

against the said complainant and apjDellant in said

appeal mentioned should not be corrected and speedy

justice should not be done to the parties in that be-

half.

"Witness the Honorable MELVILLE W. FUL-

LER, Chief Justice of the Supreme Court of the

United States of America, this 27th day of June,

1907.

OLIN WELLBOEN,
United States District Judge Presiding in the Cir-

cuit Court.

Copy of this citation received and service of cita-

tion acknowledged this 28th day of June, A. D. 1907.

J. S. CHAPMAN,
E. A. MESERYE and

J. W. McKINLEY,

Solicitors for Defts., California Development Com-

IDany and Southern Pacific Company.

[Endorsed] : No. 3. United States Cii'cuit Court

of Appeals for the Ninth Circuit. L. M. Holt, Ap-

pellant, vs. California Develoj^ment Company, a Cor-

poration, and Southern Pacific Company, a Coi-pora-

tion, Appellees. Citation. Filed Jun. 28, 1907.
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Wm. M. Van Dyke, Clerk. Clias. N. Williams,

Deputy.

In the Circuit Court of the United States, in and for

the Southern District of California, Southern

Division.

IN EQUITY—No. 1233.

L. M. HOLT,

Complainant,

vs.

CALIFORNIA DEVELOPMENT COMPANY (a

Corporation), and SOUTHERN PACIFIC

COMPANY (a Corporation),

Defendants.

Amended Bill of Complaint.

To the Honorable Judges of the Circuit Court of the

United States in and for the Southern Di^dsion

of the Southern District of California

:

L. M. Holt, a citizen of the State of California,

residing at the city of Los Angeles, in the Southern

Division of the Southern District of California,

brings this his amended bill of complaint against Cal-

ifornia Development Company, a corporation organ-

ized and existing under the laws of the state of New

Jersey, and a citizen of said State, and an inhabit-

ant of said Southern Division of the Southern Dis-
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trict of California, and Southern Pacific Company,

a corporation organized and existing under the laws

of the State of Kentucky, and a citizen of said State,

and an inhabitant of said Southern Division of the

Southern District of California, defendants. And

thereupon your orator complains and says:

I.

That your orator is, and at all times hereinafter

mentioned was, a citizen of the State of California,

residing at the city of Los Angeles, in the Southern

Division of the Southern Judicial District of Cali-

fornia, and that he is, and ever since on or about the

1st day of November, 1900, has been, the owner and

holder of 170 shares of the capital stock of said de-

fendant California Development Company, of the

par value of $17,000.00, and that said stock is of the

actual value of, and reasonably worth, more than the

sum of $2,000.00.

n.

That said defendant, California Development

Company was, on or about the 23d day of April, 1896,

duly incorporated under the laws of the State of New

Jersey, and from thence hitherto has been, and still

is, a corporation duly formed and organized under

the laws of said state; and that the property of said

defendant, California Development Company, and

its business are in large part situate and conducted

in the county of San Diego, in the Southern Division
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of the Southern Judicial District of California, and

its principal offices, from whence its entire business

is directed and controlled, are, and for a long time

hitherto have been, situate in the city of Los Ange-

les, in said Southern Division of said Southern Ju-

dicial District of California.

ni.

Your orator further shows that the purposes for

which said defendant, California Development Com-

pany, was organized are, as stated in its certificate

of organization which was filed in the office of the

Secretary of State of the State of New Jersey on

the 24th day of April, 1896, as follows:

''The objects for which the company is formed,

are to acquire, hold, construct and maintain head-

ings, dams, ditches, canals, reservoirs and other

structures and appliances for collecting, storing and

conducting water and irrigating land; to supply and

distribute water to, and irrigate and cultivate the

lands of the company and of others to sell or let such

water, or the right to use the same ; to acquire, own,

possess, sell and let land and other real estate in the

United States and Republic of Mexico, and water

rights and franchises; to introduce settlers and col-

onists on such lands and to make and acquire coloni-

zation contracts in connection with such business

and objects to acquire, construct, sell and let dwell-

ings and other structures; to develop and improve
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c

such land of the company or of others, to furnish

labor and materials and capital for, or to construct

and equi]3, ujDon such lands, railways, and other

means of transportation, telegraphs, telephones and

other means of communication, plants for power,

light, waterworks, or manufacturing of any descrip-

tion, and operated by steam, gas or electricity, and

to acquire by purchase, exchange therefor of its own

stock or securities, or in any other lawful manner, or

for other lawful consideration, the whole or any part

of the cai^ital stock, bonds, notes or securities of

other corporations organized to acquire, construct,

maintain or operate works of the nature described;

or to develop and improve such lands, or to lay out

townsites therein; and to perform all acts and trans-

act all other business advisable in connection with,

or necessary or incident to the foregoing objects and

purposes or any of them. The portion of the busi-

ness of said company which is to be carried on out

of this State is the acquisition of part of the com-

pany's land, the improvement and development of

its own and other land, the construction of irriga-

tion works, the irrigation, colonization, and letting

selling of land, and the selling and letting of water,

and water rights, and all the business above de-

scribed incidental to or in connection with the same."

That on or about the 23d day of November, 1901,

said defendant California Development Comjoany,
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caused a certified copy of its certificate of organiza-

tion or articles of incorporation, together with all

endorsements thereon and certificates thereto, to be

filed with the secretary of state of the State of Cali-

fornia. '
,

. .JjI

IV.

Your orator further shows that sections 12, 13, 33,

34, 36, and 39 of the act of the legislature of the

State of New Jersey under and by virtue of which

said defendant, California Development Company,

was incorporated, as aforesaid, are in the words and

figures following, to wit:

''Sec. 12. The business of every corporation shall

be managed by its directors, who shall respectively

be shareholders therein; they shall be not less than

three in number, and, except as hereinafter pro-

vided, they shall be chosen annually by the stock-

holders at the time and place provided in the by-

laws, and shall hold office for one year and until

others are chosen and qualified in their stead; but

by so providing in its certificate of incorporation,

any corporation organized under this act may clas-

sify its directors in respect to the time for which they

shall severally hold of&ce, the several classes to be

elected for different terms; Provided, That no class

shall be elected for a shorter period than one year

or for a longer period than five years, and that the

term of office of at least one class shall expire in
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each year; any corporation wMch shall have more

than one kind of stock, may, by so providing in its

certificate of incorporation, confer the right to choose

the directors of any class upon the stockholders of

any class or classes, to the exclusion of the others;

one director of every corporation of this State shall

be an actual resident of this State, and it shall not

be necessary for more than one director to be a resi-

dent of this State, notwithstanding the provisions

of any special charter or other act."

"Sec. 13. Every corporation organized under

this act shall have a president, secretary and treas-

urer, who shall be chosen either by the directors or

stockholders, as the by-laws may direct, and shall

hold their of&ces until others are chosen and quali-

fied in their stead; the president shall be chosen

from among the directors; the secretary shall be

sworn to the faithful discharge of his duty, and shall

record all the votes of the corporation and directors

in a book to be kex)t for that purpose, and perform

such other duties as shall be assigned to him; the

treasurer shall give bond in such sum, and with such

surety or sureties, as shall be required by the by-

laws, for the faithful discharge of his duty."

"Sec. 33. Every corporation shall keep at its

principal and registered office in this State the trans-

fer-books in which the transfer of stock shall be

registered, and the stock-books, which shall con-
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tain the name and address of the stockholders, the

number of shares held by them respectively, which

shall at all times during the usual hours for business

be open to the examination of every stockholder;

the directors shall cause the secretary, or other of-

ficer designated by them having charge of said books,

to make, at least ten days before every election after

the first election, a full, true and complete list, in

alphabetical order, of all the stockholders entitled

to vote at the ensuing election, with the residence

of each, and the number of shares held by each,

which list shall at all times during the usual hours

for business be kept at such principal and registered

office, and open to the examination of any stock-

holder at said office, and if any officer having charge

of such books or list shall, upon demand by any

stockholder, refuse or neglect to exhibit such books

or list, or submit them to examination as aforesaid,

he shall for every such offense forfeit the sum of two

hundred dollars, one-half thereof to the use of the

State of New Jersey and the other half to him who

will sue for the same, to be recovered by action of

debt in any court of record, together with costs of

suit, and the books aforesaid shall be the only evi-

dence as to who are the stockholders entitled to

examine such books or list, and to vote at such elec-

tion; and the board of directors shall produce at the

time and place of such election such books and list,
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there to remain during the election, and the neglect

or refusal of said directors to produce the same shall

render them ineligible to any office at such election."

"Sec. 34. All elections for directors shall be by

ballot unless otherwise expressly provided in the

charter or certificate of incorporation. The poll at

every such election shall be opened between the

hours of nine o'clock in the morning and five o'clock

in the afternoon, and shall close before nine o'clock

in the evening; the same shall remain open at least

one hour, unless all of the stockholders are present

in person or by j)i'oxy and have sooner voted, or

unless all the stockholders waive this provision in

writing; the persons receiving the greatest nimiber

of votes shall be the directors; Provided, however.

That a majority of all the stock issued and outstand-

ing shall be present in person or by proxy."

"Sec. 36. Unless otherwise provided in the char-

ter, certificate or by-laws of the corporation, at every

election each stockholder, whether resident or non-

resident, shall be entitled to one vote in person or

by proxy for each share of the capital stock held

by him, but no proxy shall be voted on after three

years from its date; nor shall any share of stock be

voted on at any election which has been transferred

on the books of the corporation within twenty days

next preceding such election."
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"Sec. 39. No person shall be elected a director of

any corporation issuing stock unless lie shall be,

at the time of his election, a bona fide holder of some

of the stock thereof; and any director ceasing to be

a bona fide holder of some of the stock thereof shall

cease to be a director; any corporation may, by its

certificate of incorporation or by-laws, determine

how many shares a person shall hold to qualify

him to be a director."

That the aefendant Southern Pacific Company is,

and at all times hereinafter mentioned was, a cor-

poration organized and acting under the laws of the

State of Kentucky and operating, and it now oper-

ates, a line of railroad extending through said South-

ern Division of said Southern Judicial District of

California, and during all of said time it has been,

and still is, engaged in business therein, and has had,

and has, executive and administrative offices and of-

ficers in said city of Los Angeles, from which said

offices, and by which said officers, it is directed and

controlled.

VI.

Your orator further shows that the principal ob-

ject which the organizers and promoters of the or-

ganization of defendant, California Development

Company, had in view in the formation of said cor-

poration was to acquire the right to divert and ap-
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ply to beneficial uses water flowing in the Colorado

River at a point in San Diego Count}^, California,

near tlie international boundary between the United

States and the Republic of Mexico, and to convey

the same for irrigation and other beneficial uses, by

means of an intake, heading, canals, and ditches

from said river to certain arable lands, lying in said

San Diego County near said international boundary

and in that portion of Lower California, in the Re-

public of Mexico, adjoining said boundary upon the

SQuth. That a very large body of arable land in said

vicinity, comprising upwards of 100,000 acres in said

Lower California, and ujDwards of 800,000 acres in

said San Diego County, was and is capable of irriga-

tion from said Colorado River at reasonable outlay,

by reason of the fact, which your orator alleges, that

said lands are lower than the bed of said river at or

near said point and that said lands are in large part

below the level of the sea.

VII.

Your orator further shows that some time in or

about the month of Ma}^, 1900, and in pursuance of

the purpose set forth in paragraph VI hereof, said

California Development Company acquired, by ap-

propriation, under the laws of the State of Califor-

nia, the right to 500,000 miner's inches of the water

of said Colorado River, and thereafter, and by the

expenditure of large sums of money, said Califor-
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nia Development Company constructed a heading

and intake for tlie diversion of said water and many

miles, to wit, about seventy, miles of canals and

ditches whereby said water was diverted and con-

veyed to, and became available for the irrigation

of, portions, to wit, about 500,000 acres of the said

lands above described. That prior to the aforesaid

application of said water to said lands the same

were part of an arid and desolate desert, wholly un-

productive and valueless : and that the enterprise un-

dertaken and carried out by said California Develop-

ment Company, as aforesaid, was so undertaken and

carried out prior to the act of Congress of June 17,

1902, chapter 1093, authorizing the expenditure of

public moneys in aid of the irrigation of arid lands;

and was of vast magnitude and created many mil-

lion dollars' worth of wealth where none had existed

before, and has been, and is, of great public benefit

and advantage.

Yin.

Your orator further shows that there was organ-

ized, prior to the 1st day of January, 1900, a cor-

poration known as La Sociedad de Yrrigacion y Ter-

renos de la Baja California (Sociedada Anonima),

which said coi'porafion was organized under the laws

of the Eepublic of Mexico, and will be hereinafter

referred to as the Mexican Company. That said

Mexican Company has no property or offices within
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the United States of America or any of the States

or territories thereof, and has never submitted itself

or become amenable to the jurisdiction of the United

States or of any state or territory thereof. That

some time prior to the 1st day of May, 1900, and

in i^ursuance of the purpose set forth in paragraph

YT hereof, said California Development Company be-

came, and from thence hitherto has been, and now

is, the owner of all of the capital stock of said Mexi-

can Company. That pursuant to said pui'pose, said

Mexican Company acquired a large tract of said

arable lands in Lower California, hereinabove de-

scribed, and that j^art of the canal whereby the

water api3ropriated and diverted by said California

Development Comj^any from said Colorado Eiver is

conducted to said arable lands, lies south of said

international boundary, in the Eepublic of Mexico,

and pursuant to the purjDose set forth in paragraph

VT hereof, said Mexican Company became, at the

time of construction thereof in or about the month

of October, 1900, and still is, the owner of all por-

tions of said canal lying in said Eepublic of Mexico.

IX.

That by virtue of the approj^riation and diversion

of the waters of said Colorado Eiver, set forth in

paragraphs VI, VII, and VIII hereof, and by bene-

ficial use, and emjDloyment of said water in the irri-
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gation of said arable lands, said California Develop-

ment Company acquired, in and about the year 1900,

and still owns, the right to about 10,000 second feet,

or 500,000 miner's inches, of the water of the said

Colorado River. That said water right is a prior

right upon the waters of the Colorado River and of

very great value, and your orator is informed and

believes that it is reasonably worth the sum of

$1,500,000,00.

X.

That, in furtherance of the purpose set forth in

paragraph VI hereof, defendant, California Develop-

ment Company, on or about July 1st, 1900, executed

a deed of trust, conveying all of its property to a

trustee, to secure a bond issue of said California

Development Company to the amount of $500,000.00

;

and said California Development Company there-

after issued and sold its said bonds and used the pro-

ceeds thereof in and about its said business and in

furtherance of the purposes set forth in paragraphs

VI, VII, and VIII hereof.

XI.

That the principal security for said bonds was and

is the said water right of said California Develop-

ment Company, and the heading, intake and canals

hereinabove referred to, all of which are covered by

and included in the deed of trust whereby said bonds

are secured.
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XII.

Your orator shows that heretofore and sometime

in or about the spring and summer of 1904, by rea-

son of the incompetency of one C. R. Rockwood, the

engineer of said California Development Company,

silt was allowed to accumulate in the intake for said

water in that portion of the canal of said company

adjacent thereto, whereby it was difficult to divert

the needed water from said Colorado River into the

canals of said California Development Company.

That thereafter and some time in or about the month

of September, 1904, said Mexican Company caused

a cut to be made in the bank of said Colorado River

and in the Republic of Mexico, and at a place where

the bed of said river was much higher than said Mexi-

can company's canal. That the soil was loose and

unstable at said point, and the said river gradually

widened a breach in its said bank, at said point, un-

til it became impossible to control or manage the flow

of said river. That said intake gradually became,

and now is, the bed of the entire Colorado River along

and upon which the entire waters of said river flow.

That the lands irrigated by the water so appropriated

and diverted by said California Development Com-

pany are all below sea level and much lower than the

old bed of the Colorado River, from which said wat-

ers are taken; and that further westward is a vast

area or basin lying many feet below sea level, into
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which said waters were, by said new cut and point

of diversion, caused to flow, and now are flowing,

which said basin is known as Salton Basin. That

said waters have now covered about 400 square miles

of said basin and are gradually rising therein.

XIII.

Your orator further shows that the defendant

Southern Pacific Company operates a line of rail-

road through and across said Salton Basin, which

line at some points is more than two hundred feet be-

low sea level. That some time in the month of Feb-

ruary or March, 1905, the inflow of water from the

Colorado River to said Salton Basin began to ap-

proach and threaten to submerge the railroad tracks

of said Southern Pacific Company at different points

in said Salton Basin. That, as your orator is in-

formed and believes, and upon such information and

belief alleges at or about said time said Southern

Pacific Company realized that a continuance of said

inflow into said Salton Basin from the said Colorado

River would compel it to abandon many miles of its

said railroad or remove the same to higher ground,

which would involve great expense to it ; and that, at

or about said time, said Southern Pacific Company

conceived the purpose of acquiring control of the

defendant, California Development Company, upon

the pretext of being interested in aiding said com-
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panv in its colonization and development work, but

in reality for the purpose of making large expendi-

tures to protect its right of way and tracks in the

name of, and as an indebtedness against, said Califor-

nia Development Company, and of saddling a large

amount of indebtedness therefor upon said company,

in the form of loans from the said Southern Pacific

ComjDany.

XIV.

Your orator further shows that prior thereto said

Southern Pacific Company had repeatedly refused

to aid said California Development Company's en-

terprise, although often so requested, and had evi-

denced no interest in, or desire to help, the same,

but had, on the contrary, retarded and impeded the

enterprise by grossly extortionate freight charges.

That said Southern Pacific Company imposed rates

for carload shipments between the city of Los An-

geles and its siding at Flowing Wells, near the lands

to which the said California Development Company

was desiring to attract settlers, in excess of the total

rates charged for shipments between Los Angeles and

Chicago; and charged on shipments from eastern

points to said Flowing Wells, the through rate from

such point to Los Angeles, and, in addition to the

aforesaid extortionate local ' rate, back again, al-

though the shi^Dmnets were in fact dropped off at

said Flowing Wells en route westward.
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XV.

That at the time said Southern Pacific Company

conceived the purpose of gaining control of said Cali-

fornia Development Company as aforesaid, said Cal-

ifornia Development Company was in financial

straits and its credit was greatly impaired, and its

then president, A. H. Heber, had been obliged to

pledge his personal assets to obtain loans for the

company ; and that, by reason of such financial diffi-

culties, said company was constrained, by its neces-

sitous condition, to accept a loan of $200,000.00,

offered by said Southern Pacific Company some-

time in or about the month of May, 1905. That,

by the terms of said loan, said California Develop-

ment Company agreed to give to the Southern Pacific

Company control of its board of directors and of all

its affairs, until such time as it should repay said

loan with interest; and in addition and at the same

time said Southern Pacific Company got control of

a majority, to wit, 6300 shares of its capital stock, by

way of pledge. That said agreement was so worded

and drawn that it became forthwith hopelessly im-

possible for said California Development Company

ever to extricate itself from the terms thereof, and

said Southern Pacific Company then and there be-

came a creditor in possession and having complete

dominion and control over the assets of said Califor-

nia Development Company. That all of the fore-
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going and other provisions of said agreement more

fully appear from said agreement, which is in words

and figures, as follows

:

This memorandum of agreement made and entered

into this 20th day of June, 1905, by and between The

California Development Company (a corporation or-

ganized and existing under and by virtue of the laws

of the state of New Jersey,) party of the first part,

and the Southern Pacific Company (a corporation or-

ganized and existing under and by virtue of the laws

of the State of Kentucky), the party of the second

part, witnesseth:

That, whereas party of the first part is desirous of

borrowing from party of the second part, on the

terms hereinafter set out, the sum of two hundred

thousand ($200,000.00) dollars to be used by it in

paying off certain of its floating indebtedness and in

completing and perfecting the canal s.ystem of first

party and of that certain corporation known as the

Mexican Company; and.

Whereas, on the terms and conditions hereinafter

set out, party of the second part is willing to make

such loan

;

Now therefore, in consideration of the premises

aforesaid and of the several mutual covenants and

promises herein contained, the parties hereto do here-

by covenant, promise and agree as follows, to wit

:

1. Party of the second part is to loan and advance

to party of the first part, and at once pay into its
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treasury the sum of two hundred thousand ($200,-

000.00) dollars; which said loan is to be repaid by

first party to second party on or before March 1st,

1911 in instaUinents as follows: Twenty thousand

($20,000.00) dollars on or before March 1st, 1907;

thirty thousand ($30,000.00) dollars on or before

March 1st, 1908, forty thousand ($40,000.00) dol-

lars on or before March 1st, 1909; fifty thousand

($50,000.00) dollars on or before March 1st, 1910

;

and sixty thousand ($60,000.00) dollars on or be-

fore March 1st, 1911; all deferred payments to

bear interest from date of advancement and pay-

ment of the money hereunder to first party, until

paid, at the rate of six (6) per cent, per annum,

payable semi-annually, and w^hich said sum, with the

interest thereon, first party agrees to pay to second

party in installments as above fixed and set out.

2. In order to secure said loan and the repayment

of the same, and to secure the second party in making

the same, it is agreed that during the continuance

of the whole or any part of said loan unpaid, party

of the second part is to have three members on first

party's board of directors, one of whom shall be

during said term the duly elected president and gen-

eral manager of first party and its business ; to that

end, first party agrees to cause three members of its

boar(i of directors as now constituted, to resign and

in their places and steads, to cause to be elected three
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parties to be selected for that purpose by second

party upon which being done, first party is to cause

the other members on said board then in California

to vote for and elect one of the three directors so

selected and named by second party, to the office of

president and general manager of first party and its

business. And, in the event of any vacancy occurring

in the office of director held by either of said persons

elected by party of the second part, or in said office

of president, then party of first part shall cause such

person to be elected to said office as party of second

part shall designate.

Provided, That such president shall be acceptable

—that is, not objectionable—^to at least two members

of the board other than those named by party of the

second part.

It is further agreed that, in addition to having the

right of nominating three members of said board of

directors, as herein provided for, all members of said

board shajl be acceptable, that is, not objectionable,

to second party.

3. The said president and general manager so se-

lected shall have the power to name first party's sec-

retary^, tteasurer, attorney, superintendent, chief en-

gineer and consulting engineer, the parties so named,

however, to be acceptable to at least two members of

the board of directors of The California Develop-

ment Co., other than those named by party of the

second part, as herein provided,
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4. To further secure said loan and the repayment

thereof with interest as aforesaid, party of the first

part agrees to procure certain of its stockholders to

pledge sixty-three hundred (6300) shares of its capi-

tal stock ; said stock to be deposited in pledge for such

purpose with a trustee to be selected by party of the

second part; said stock not to be transferred on the

books of the corporation during the life of the pledge

unforeclosed, but to remain in the names of the own-

ers thereof, who shall have the right to sell and trans-

fer their respective interests in the same, subject

always to said pledge and the purpose thereof; at

the time of so depositing said stock in pledge, the

respective owners thereof shall execute to the trustee

or pledgee so selected by second party, irrevocable

powers of attorney or proxies, giving to said trustee

the right to vote said stock at all meetings of stock-

holders of first party held after ninety (90) days

default in payment of any installment of said loan

or in performance of any other of first party's agree-

ments herein contained, and while such default con-

tinues.

5. While any part of said loan remains unpaid,

no dividends are to be declared by party of the first

part, first party specially agreeing that during said

time, its entire receipts particularly from w^ater

rentals, shall be applied to the perfecting of its canals

and headings and the canals and headings of said
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Mexican Company to the carrying on of its regular

business and to the payments of its debts including

the said loan.

6. All money advanced by first party to said Mex-

ican Company, or spent on its canals and headings is

to be charged against said Mexican Company on first

party's books, to be paid back to first party out of

the sales and rental of water and sales of land in Mex-

ico by said Mexican Company, first party hereby

covenanting and guaranteeing that said Mexican

Company, will devote all such proceeds of sales and

rentals of water and proceeds of its lands to the re-

payment to first party of all said money so advanced

to or for it by first party.

In order to further secure second party that the

provisions of this paragraph will be carried into

effect and execution, and that said loan will be repaid

as hereinabove provided, the parties hereto and said

Mexican Company at the same time of the execution

hereof, and as a part of the same transaction, have

entered into and executed the annexed contract of

even date herewith.

7. It is furthr agreed that first party, being the

owner of nearly all of the stock of said Mexican Com-

pany, will cause the board of directors of said Mex-

ican Company, to be composed of men satisfactory

to party of the second part.
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8. Failure at any time while any part of said

loan remains unpaid, to elect as members of first

party's said board of directors the three parties

named therefor by second party, or failure to elect

one of said parties as first party's president and

general manager, as hereinabove provided for, shall

operate to cause and render all the balance of said

loan then unpaid to become inmiediately due and pay-

able.

9. Whenever said loan, principal and interest,

has been repaid, according to the terms hereof, to

party of the second part, then party of the second

part agrees that the stock so deposited with the

pledgee or trustee above mentioned as security for

the ]Dayment of said loan, shall be returned by said

pledgee or trustee to party of the first part to be by

it returned and delivered to the owners thereof and

the parties entitled to the same; and party of the

second part further agrees upon said loan being re-

paid according to the terms hereof, and not before,

that it ^ill cause the three directors of party to the

first part which it is to name as hereinabove provided,

to resign as such directors in such manner that the

directors may elect their sucessors, and upon the same

being done, party of the first part is to resume the

full control and management of its affairs and its

business.
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In witness whereof, the said corporations parties

hereto have hereunto caused their respective corporate

names and seals to be hereunto affixed by their prop-

er officers thereunto duly authorized.

THE CALIFORNIA DEVELOPMENT
PANY,

By F. G. BLAISDELL, President,

By W. T. HEFFERNAN, Secretary.

SOUTHERN PACIFIC COMPANY,
By E. E. CALVIN, V.-Pr.

By C. B. SEGAR, Asst. Sec.

That the contract annexed to the agreement above

set forth betw^een said California Development Com-

pany and said Southern Pacific Company and said

Mexican Company is in words and figures as follows

:

This memorandum agreement made and entered

into this 20th da,j of June, 1905, by and between The

California Development Company, a corporation,

party of the first part, la Sociedad de Yrrigation y

Terrenos de la Baja California (Sociedad Anonima),

a corporation organized and existing under and by

virtue of the laws of the Republic of Mexico, (here-

inafter and commonly called the Mexican Company)

party of the second part, and the Southern Pacific

Company, a corporation, party of the third part,

Witnesseth

:

That whereas parties of the first and third parts

at the time of the execution hereof as a part of this
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same transaction, have entered into and executed the

foregoing and annexed contract or agreement in writ-

ing; and,

Whereas, under said agreement, party of the third

part is to loan and advance to party of the first part

the smn of two hundred thousand dollars ($200,000.-

00) therein mentioned under the terms and condi-

tions and for the purjDOses mentioned in said forego-

ing contract; and,

Whereas, it is the understanding of all the parties

hereto that a large part of the money so loaned to

party of the first part is for the real use and benefit

of part}^ of the second part in the work of repairing,

construing and perfecting its canals and canal head-

ings in the Eepublic of Mexico, the said loan being

entirely made to party of the first part, instead of

partly to party of the first part and partly to party

of the second part, for the reason and because of the

fact that party of the second part is a foreign corpor

ation having all of its properties in a foreign country,

beyond the jurisdiction of the courts of the United

States, and because of the further fact that the pro-

portions of the said loan to be used by party of the

first part and by party of the second part cannot in

advance be ascertained or determined ;
and,

Whereas, at the time of the agreeing to the making

of said loan, it was agreed by party of the second part
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that it should guarantee the said loan and the repay-

ment thereof

;

Now, therefore, in consideration of the premises

aforesaid, and in consideration of the entering into

and execution of the foregoing conflict hereto an-

nexed, the said parties of the first and second parts

do hereby covenant, promise and agree as follows,

to wit

:

1. Party of the second part does hereby guar-

antee the repayment to party of the first part of all

of said loan, according to the terms, provisions and

conditions of the foregoing and annexed contract ; to

that end j)arty of the second part agrees that all

moneys received by it while said loan remains un-

paid eitlier from the sale of its lands or water rights,

or rights to use ^vater, or from the rentals of water,

shall be paid as received, to party of the first part to

be by it used in the work of developing and perfect-

ing and building the second party's said canal and

head-gates, and in the payment of second party's in-

debtedness, and in the re-payment to party of the

third part of said loan and the several installments

thereof.

Party of the second part also agrees that it will

cause its board of directors to elect the president and
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general manager of party of the first part its general

manager, and that it will give to said general man-

ager power and authority to handle and dispose of

its properties in the Republic of Mexico, with power

to contract and agree to furnish water for use on

lands in Mexico at a rental of not less than fifty (50)

cents gold per acre foot of water delivered.

2. As between parties of the first and second parts

there shall be kept regular books of account showing

the amounts of money advanced or paid out by party

of the first part for party of the second part, and the

amounts of money received by it belonging to or for

party of the second part. Party of the third part,

however, in no way to be concerned with the mutual

accounts as between parties of the first and second

parts, that being a matter entirely between them and

for their adjustment from time to time in the regu-

lar course of their mutual business and intercourse

;

party of the third part being concerned only that the

receipts and returns from the sales and rentals of

the property of party of the second part shall be set

aside as hereinabove provided as security for the

bettennent and protection of its canals and canal

systems, the payments of its debts and the payment

of the debt and loan to party of the third part.
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In witness whereof the several corporation parties

hereto have hereunto caused their corporate names

and seals to be hereto affixed by their proper officers

thereunto duly authorized.

[Seal] THE CALIFORNIA DEVELOPMENT
COMPANY,
By F. G. BLAISDELL, President,

By W. T. HEFFERNAN, Secretary.

[Seal] LA SOCIEDAD DE YRRIGATION y

TERRENOS de la BAJA CALIFOR-
NIA (SOCIEDAD ANONIMA),
By WILLIAM T. HEFFERNAN,
By A. J. FLARES.

[Seal] SOUTHERN PACIFIC COMPANY,
By E. E. CALVIN, Vice-Pr.

By C. B. SEGER, Asst. Secy.

XVI.

Your orator further shows that said California

Development Company has an authorized capital of

$1,250,000.00, divided into 12,500 shares of the par

value of $100.00 each, and that all of said capita]

stock is outstanding. That the control and manage-

ment of the affairs of the said California Develop-

ment Company is committed to a board of seven (7)

directors and that said board was, at the time of the

execution of said contract, composed of the following

persons, to Avit: F. G. Blaisdell, W. H. Prescott, D.

L. Russell, J. N. Smith, E. A. Meserve, H. W. Blais-
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dell and Charles N. King. That immediately after

the execution of said contract, the said D. L. Russell,

F. G. Blaisdell and W. H. Prescott resigned as di-

rectors, and the three following persons, to wit : R. H.

Ingram, George A. Parkyns, and Epes Randolph

were chosen as directors in their place. That the

said Ingram, Parkyns and Randolph were so chosen

as the representatives of said Southern Pacific Com-

pany on said board. That the said Ingram, Parkyns

and Randolph were at said time, and still are, agents,

employees and servants of said defendant. Southern

Pacific Company, and are acting as said directors

for the benefit and at the behest and under the direc-

tion and domination of said Southern Pacific Com-

pany. That immediately thereafter the said Ran-

dolph was chosen and ever since acted as the Presi-

dent of said California Development Company in the

interests of said defendant, Southern Pacific Com-

pany.

XVII.

Your orator further shows that immediately after

the execution of the aforesaid contract between said

California Development Company and said South-

ern Pacific Company, said Southern Pacific Com-

pany took and assumed full control and management

of the business and affairs of said California Devel-

opment Company, and ever since has held and still

holds such control and management and that defend-
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ant, California Development Company, has not paid,

and, by reason of such control by said Southern Pa-

cific Company, cannot pay, the obligation of

$200,000.00 created under and pursuant to said con-

trol, so as to be able to "resume the full control and

management of its affairs and its business" as pro-

vided by said contract. That $150,000.00 of said

sum of $200,000.00 so agreed to be advanced, was

loaned and advanced to said California Development

Company by defendant Southern Pacific Company

on or about July 22d, 1905, and the remainder, to wit,

$50,000.00 was so loaned and advanced on or about

September 22d, 1905.

xvin.

Your orator further avers that, under the provi-

sion of the contract set forth in paragraph XV here-

of, requiring that the other members of the board

of directors of said California Development Com-

pany should be "acceptable, that is unobjectionable"

to defendant, Southern Pacific Compan}^, it was pos-

sible for the said Southern Pacific Company to ex-

clude, and said defendants did exclude from said

board all save persons who would be subservient to

the wishes and desires of said Southern Pacific Com-

pany. That, on or about the .8th day of August,

1905, defendant, Southern Pacific Company, pro-

cured the resignation of J. N. Smith as one of the

said directors above named and caused C. R. Rock-
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wood to be made a director. Tliat said C. R. Rock-

wood is wholly subservient to defendant, Southern

Pacific Company. That thereafter said Southern

Pacific Company caused said C. R. Rockwood to re-

sign and procured W. T. Heffernan to be elected in

his place, and that said Heffernan is wholly sub-

servient to defendant, Southern Pacific Company.

XIX.

Your orator further shows that the object of said

Southern Pacific Company in entering into said

agreement was the saddling of debts for the mainte-

nance of its right of way upon the said California

Development Company as set forth in paragraph

XIII hereof. That said Southern Pacific Company

has railroad interests of vast magnitude and import^

ance compared mth which its interests as creditor

of said California Development Company is insig-

nificant; that it is indifferent to the interests of the

bond holders and stockholders of said corporation;

and that it is contrary to equity and highly injurious

to the rights of said bondholders and stockholders

of said California Development Company and of this

complainant as one of said stockholders, that said

Southern Pacific Company, having other and con-

flicting interests of its own to conserve, should be

and continue in possession of said California Devel-

opment Company and its assets free from the con-
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trol and regulation of a conii: of equity, to which

receivers are by law subjected.

Your orator further shows that since securing con-

trol of said California Development Company and

dominion over its property and assets, as herein-

above stated, defendant, Southern Pacific Company,

has made large expenditures of money loaned and

advanced to said California Development Company,

under said contract set forth in paragraph XY here-

of, for the benefit of itself the said Southern Pa-

cific Company; that said expenditures have not been

made for the benefit of said California Development

Company or said Mexican Company at all, and have

not benefited either or both said companies, and

your orator is informed and believes, and, upon such

information and belief charges the fact to be, that

upwards of $300,000.00 has already been expended

by said Southern Pacific Company in the above way,

and for its own benefit and without benefit to said

California Development Company and said Mexican

Company, and saddled upon said California Devel-

opment Company in the form of a debt to said South-

ern Pacific Company.

XXI.

Your orator is further informed and believes, and

therefore alleges, that it is the purpose of defend-

ant, Southern Pacific Company, so to manipulate the
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affairs and assets of said California Development

Company that the holdings and interests of the

stockholders will be rendered wholly valueless; and

that defendant, Southern Pacific Company further

purposes and intends, after having eliminated the

rights and holdings of all the present stockholders

of said California Development Company, to sell

the valuable water rights of said California Develop-

ment Company at a large price to the Reclamation

Service of the United States, and to reap all the

profit and benefit thereof themselves and to the in-

jury of this plaintiff and all other stockholders of

said California Development Company; and to ac-

complish said purpose by means of divers and sundry

fraudulent and unlawful devices carried out through

its agents and servants the said R. H. Ingram,

George A. Parkyns, Epes Randolph and C. R. Rock-

wood, and by virtue of its control and dominion over

said California Development Company and its as-

sets and affairs under said contract set forth in para-

graph XV hereof.

XXII.

Your orator further shows that said contract set

forth in paragraph XV hereof was beyond the

powers of said California Development Company,

and that said contract amounts to an abnegation of

its corporate powers by said Development Company

and is contrary to public policy and void; that said
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contract is unconscionable, and that there is reason-

able ground to apprehend that if left outstanding it

will cause serious injury to the other creditors of

said corporation and to its stockholders, and to your

orator, as one of said stockholders ; that your Honors

should order the same to be suirendered up and can-

celed forthwith. .

.'^

xxni.
Your orator further shows that a demand on the

directors of said California Development Company

to bring the present suit would be futile and useless

for the many reasons herein set forth ; that this suit

is not a collusive one, and that the same has not

been brought by your orator for the purpose of giv-

ing a Federal Court a jurisdiction which it would not

otherwise have.

For as much as your orator can have no adequate

relief except in this Court, may it please your Hon-

ors to grant unto your orator a writ of subpoena,

directed to the defendants, California Development

Company and Southern Pacific Company, thereby

commanding them, and each of them, at a certain

time and under a certain penalty therein, to be lim-

ited, personally to appear before this Honorable

Court, and, if they can, show why your orator should

not have the relief hereby praj^ed, and may make a

full disclosure and discovery of all the matters afore-

said, and according to the best and utmost of their,
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and each of their, knowledge, remembrance, informa-

tion and belief, full, true direct and perfect answer

make to the matters hereinbefore stated and charged

(but not under oath, an answer under oath being

hereby expressly waived).

Wherefore, your orator prays that the contract

set forth in paragraph XV hereof be declared ultra

vires, invalid and not binding upon said defendant,

California Development Company, and that your

Honors order the same surrendered up and canceled.

That your Honors may be i^leased to appoint a re-

ceived pendente lite to take possession of the assets

and business of defendant, California Development

Company.

That defendant, Southern Pacific Company, and

its agents, servants and employees, and all persons

acting in its aid or assistance, be enjoined, during

the pendency of this suit, from enforcing, or attempt-

ing to enforce, any of the terms of the instruments

set forth in paragraph XV hereof, or making new or

different contracts relating thereto, or making other

or further advances to defendant, California De-

velopment Company, under or by virtue of said con-

tracts.

That defendant, Southern Pacific Company be re-

quired to account for all advances heretofore made

to defendant California Development Company.
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And Tour orator further prays for such other and

further relief as to your Honors may seem meet and

agreeable to equity, and for costs.

HUNSAKER & BEITT,

WALTER MALIXS ROSE,

Solicitors for Complainant.

State of California,

County of Los Angeles,—ss.

L. M. Holt, being duly sworn, deposes and says:

I have read the foregoing bill of comj^laint and know

the contents thereof and the same is tiiie of my own

knowledge, except as to the matters therein stated

on information and belief and as to these matters

I believe it to be true.

L. M. HOLT.

Subscribel and sworn to this 9th day of February,

1906, before me.

[Seal] ANDREW H. ROSE,

Notary Public in and for the County of Los Angeles,

State of California.

Original. In Equity. Xo. 1233. In the L'nited

States Circuit Court, Xinth Circuit, Southern Dis-

trict of California, Southern Division. L. M. Holt,

Complainant, vs. California Development Com]3any,

a Corporation et al., Defendant. Amended Bill.

Filed Feb. 12, 1906. Wm. M. Van Dyke, Clerk.

Chas. X. WiUiams, Deputy. Walter Malins Rose,
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Himsaker & Britt, Eooms 714-718, H. W. Hellman

Bldg., Los Angeles, California, Solicitors for Com-

plainants.

UNITED STATES OF AMERICA.

Circuit Court of the United States, Ninth Circuit,

Southern District of California, Southern Divi-

sion.,

IN EQUITY.

Subpoena to California Development Co. et al.

The President of the United States of America,

Greeting, to the California Development Com-

pany, a Corporation, and Southern Pacific Com-

pany, a Corporation.

You are hereby commanded, That you be and ap-

pear in said Circuit Court of the United States

aforesaid, at the courtroom in Los Angeles on the

2d day of April, A. D. 1906, to answer a bill of com-

plaint exhibited against you in said court by L. M.

Holt, who is a citizen of the State of California, and

to do and receive what the said court shall have con-

sidered in that behalf. And this you are not to omit,

under the penalty of five thousand dollars.

Witness, the Honorable MELVILLE W. FUL-

LER, Chief Justice of the United States, this 13th

day of February, in the year of our Lord one thou-
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sand nine hundred and six and of our Independence

the one hundred and thirtieth.

[Seal] WM. M. VAN DYKE,

Clerk.

By Chas. N. Williams,

Deputy Clerk.

Memorandum Pursuant to Rule 12, Supreme Court,

U. S.

You are hereby required, to enter 3^our appear-

ance in the above suit, on or before the first Mon-

day of April next, at the clerk's office of said court

pursuant to said bill; otherwise the said bill will be

taken pro confesso.

WM. M. VAN DYKE,

Clerk.

By Chas. N. Williams,

Deputy Clerk.

Clerk's Office: Los Angeles, California.

United States Marshal's office.

Southern District of California.

I hereby certify that I received the within writ on

the 13th day of February, 1906, and personally

served the same on the 13th day of February, 1906,

on California Development Company (a corpora-

tion), and personally served the same on Southern
Pacific Company (a corporation), on the 21st day
of February—by delivering to and leaving with W.
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T. Heffernan, secretary of California Development

Company, and T. A. Graham, assistant general

freight and passenger agent of Southern Pacific

Company, said defendants named therein, each per-

sonally, at the County of Los Angeles in said district,

a copy thereof.

H. Z. OSBORNE,

U. S. Marshal.

By H. T. Christian,

Deputy.

Los Angeles, Feby. 21, 1906.

[Endorsed]: Original. Marshal's Doc. No. 845.

No. 1233. U. S. Circuit Court, Ninth Circuit, South-

ern District of California, Southern Division. In

Equity. L. M. Holt vs. California Development

Company, a Corporation et al. Subpoena. Filed

Feb. 21, 1906. Wm. M. Van Dyke, Clerk. Chas. N.

Williams, Deputy. Hunsaker & Britt, Walter Ma-

lins Rose, Solicitors for Complainant.
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UNITED STATES OF AMERICA.

Circuit Court of the United States, Ninth Circuit,

Southern District of California, Southern Divi-

sion.

IN EQUITY.

Subpoena to Southern Pacific Co.

The President of the United States of America,

Greeting, to the Southern Pacific Company, a

Corporation.

You are hereby commanded, that you be and ap-

pear in said Circuit Court of the United States afore-

said, at the courtroom in Los Angeles on the 2d

day of April, A. D. 1906, to answer a bill of complaint

exhibited against you in said court by L. M. Holt,

who is a citizen of the State of California, and to do

and receive what the said Court shall have consid-

ered in that behalf. And this you are not to omit,

under the penalty of five thousand dollars.

Witness, the Honorable MELVILLE W. FUL-
LER, Chief Justice of the United States, this 23d
day of February in the year of our Lord, one thou-
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sand nine hundred and six and of our Independence

the one hundred and thirtieth.

[Seal] WM. M. VAN DYKE,

Clerk.

By Chas. N. Williams,

Deputy Clerk.

Memorandum Pursuant to Rule 12, Supreme Court,

U.S.

You are hereby required, to enter your appear-

ance in the above suit, on or before the first Monday

of April next, at the clerk's office of said court pur-

suant to said bill; otherwise the said bill will be taken

pro confesso.

WM. M. VAN DYKE,
Clerk.

By Charles N. Williams,

Deputy Clerk.

Clerk's Office: Los Angeles, California.

United States Marshal's Office,

Southern District of California.

I hereby certify that I received the within writ on

the 24 day of February, 1906, and personally served

the same on the 26 day of February, 1906, on South-

ern Pacific Company, a corporation, by delivering

to and leaving with Fayette H. Reed, the agent of

said defendant Southern Pacific Co.—a corporation,

designated under the laws of the State of California,
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as the person upon whom all legal processes directed

against said corporation are to be served, personally,

at the county of San Francisco, in said district, a

copy thereof.

JOHN H. SHINE,

U. S. Marshal.

San Francisco, February 26, 1906.

Original. Marshal's Docket No. 3908. No. 1233.

U. S. Circuit Court, Ninth Circuit, Southern District

of California, Southern Division. In Equity. L.

M. Holt vs. California Development Company, a

Corporation, et al. Alias Subpoena. Filed Feb. 27,

1906. Wm. M. Van Dyke, Clerk. Chas. N. Will-

iams, Deputy. Hunsaker & Britt, Walter Malins

Rose, Solicitors for Complainant.

In the Circuit Court of the United States, in and for

the Southern District of California, Southern

Division.

IN EQUITY—No. 1233.

L. M. HOLT,

Complainant,

vs.

CALIFORNIA DEVELOPMENT COMPANY (a

Corporation), and SOUTHERN PACIFIC

COMPANY (a Corporation),

Defendants.
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Demurrer to Bill of Complaint.

Demurrer of the Above-named Defendants Califor-

nia Development Company and the Soutnern

Pacific Company to the Bill of Complaint of the

Above-named Plaintiff, L. M. Holt.

To the Honorable Judge of the Circuit Court of the

United States for the Southern District of Cali-

fornia, Southern Division:

These defendants, by protestation not confessing

or acknowledging all or any of the matters or things

in the said bill of complaint contained to be true in

such manner and fomi as the same are therein set

forth and alleged, demur to the said appeal and for

cause of demurrer show

:

I.

That it appears by the plaintiff's own showing by

the said bill that he is not entitled to the relief

prayed by said bill against these defendants or

either of them.

II.

That it appears from said bill of complaint of

plaintiff that this Court has no jurisdiction to hear

and determine this suit.

III.

That said bill of complaint of plaintiff is wholly

without equity.
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Wherefore and for divers other good causes of

demurrer appearing on said bill, these defendants

demur thereto and they pray the judgment of this

Honorable Court whether they shall be compelled to

make further or any answer to the said bill and they

humbly pray to be dismissed with their reasonable

costs in this behalf sustained.

J. S. CHAPMAN,
EG. S. WES,
J. W. McKINLEY,

E. A. MESERVE,

By WM. M. VAN DYKE,

Solicitors and of Counsel for the Defendants.

State of California,

County of Los Angeles,—ss.

We hereby certify that the foregoing demurrer is

in our opinion well founded in point of law.

Los Angeles, California, March 28, 1906.

J. S. CHAPMAN,
EUGENE S. n^ES,

J. W. McKINLEY,

Of Counsel for the Defendants.

State of California,

County of Los Angeles,—ss.

W. J. Doran, being first duly sworn, deposes and

says

:
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I am one of the directors of the California Devel-

opment Company, one of the defendants above

named, and the treasurer thereof;

That the foregoing demurrer is not interposed for

delay.

That the President of the said California Devel-

opment Company is not now within the State of Cal-

ifornia.

W. J. DORAN.
Subscribed and sworn to before me the 28th day

of Mch., '06.

[Seal] WARD CHAPMAN,
Notar^y Public.

[Endorsed] : Original. No. 1233. In the United

States Circuit Court, Ninth Circuit, Southern Dis-

trict of California. L. M. Holt, Plaintiff, vs. Califor-

nia Development Co. et al.. Defendant. Demurrer.

Received Copy of the Within Demurrer this 28 day of

Mch., 1906. Walter Malins Rose, Hunsaker & Britt,

Attorneys for Plaintiffs. Filed Mar. 28, 1906. Wm.

M. Van Dyke, Clerk. Chas. N. Williams, Deputy.

Jno. S. Chapman, Attorney for Defendants.
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At a stated term, to wit, the January Term, A. D.

1906, of the Circuit Court of the United States of

America, of the Xinth Judicial Circuit, in and

for the Southern District of California, South-

em Division, held at the courtroom, in the city

of Los Angeles, on Monday, the second day of

April, in the year of our Lord one thousand nine

hundred and six. Present: The Honorable

OLIN WELLBOEX. District Judge.

No. 1233.

L. M. HOLT,
Complainant,

vs.

CALIFORNIA DEYELOP^IEXT COMPANY (a

Corporation), et al.,

Defendants.

Order Associating Counsel.

On motion of Ward Chapman, Esq., of counsel for

defendant California Development Company, it is

ordered that E. A. ]Meserve. Esq., be, and he hereby

is associated with the counsel in said cause as one of

counsel for defendants, and that his name be added

to the demurrer heretofore filed herein, and that the

clerk correct the demurrer on file by adding the

name of said E. A. Meserve, Esq., as of counsel for

defendants.
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[Endorsed] : No. 1233. U. S. Circuit Court, Ninth

Circuit, Southern District of California, Southern

Division. L. M. Holt vs. California Development

Company, a Corporation, et al. Copy. Order As-

sociating Counsel for Defendants. Filed Dec. 31,

1906. Wm. M. Van Dyke, Clerk. Chas. N. Will-

iams, Deputy.

At a stated tenii, to ^yit, the July Term, A. D. 1906,

of the Circuit Court of the United States of

America, of the Ninth Judicial Circuit, in and

for the Southern District of California, Southern

Division, held at the courtroom, in the city of

Los Angeles, on Tuesday, the fourth day of Sep-

tember, in the year of our Lord one thousand

nine hundred and six. Present : The Honorable

OLIN WELLBORN, District Judge.

No. 1233.

L. M. HOLT,

Complainant,

vs.

CALIFORNIA DEVELOPMENT COMPANY (a

Corporation), et al.,

Defendants.
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Order Sustaining Demurrer to Bill of Complaint.

This cause having heretofore been submitted to

the court for its consideration and decision, on de-

fendants' demurrer to the complainant's bill of com-

plaint, and the Court having duly considered the

same, and being fully advised in the x)remises, it

is now, on this 4th day of September, 1906, being a

day in the July tenn, A. D. 1906, of said Circuit

Court, ordered that said demurrer to the bill of com-

plaint be, and the same hereby is sustained.

[Endorsed] : No. 1233. U. S. Circuit Court, Ninth

Circuit, Southern District of California, Southern Di-

vision. L. M. Holt vs. California Development Com-

pany, a Corporation, et al. Copy. Order Sustaining

Demurrer to Bill of Complaint. Filed. Dec. 31,

1906. Wm. M. Van Dyke, Clerk. Chas. N.Williams,

Deputy.
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UNITED STATES OF A]\IERICA.

Circuit Court of the United States, Ninth Judicial

Circuit, Southern District of California, South-

em Division.

No. 1233.

L. M. HOLT,

Complainant,

vs.

CALIFORNIA DEVELOPMENT COMPANY (a

Corporation), and SOUTHERN PACIFIC

COMPANY (a Corporation),

Defendants.

Decree.

The Court having on the 1th day of September,

1906, entered an order herein sustaining defendants'

demurrer to complainant's amended bill of com-

plaint, and said complainant having failed further to

amend his said bill of complaint, and the Court hav-

ing on the 2-]:th day of December, 1906, being a day

in the July Tenn, A. D. 1906, of said Circuit Court of

the United States for the Southern District of Cali-

fornia, on motion of J. S. Chapman ,Esq., of counsel

for defendants, ordered that said cause be dismissed

and that a decree of dismissal accordingly be entered

herein;
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Now, therefore, it is ordered, adjudged and de-

creed tliat the complainant's amended bill of com-

plaint be, and the same hereby is, dismissed.

Los Angeles, December 31st, 1906.

OLIN WELLBORN,
Judge.

Decree entered and recorded December 31, 1906.

WM. M. VAN DYKE,

Clerk.

» By Chas. N. Williams,

Deputy.

No. 1233. U. S. Circuit Court, Ninth Circuit,

Southern District of California, Southern Division.

L. M. Holt vs. California Development Company et

al. Decree. Filed Dec. 31, 1906. Wm. M. Van
Dyke, Clerk. Chas. N. Williams, Deputy.

In the Circuit Court of the United States, Ninth Cir-

cuit, Southern District of California, Southern

Division.

No. 1233.

L. M. HOLT,
Complainant,

vs.

CALIFORNIA DEVELOPMENT COMPANY (a

Corporation), and SOUTHERN PACIFIC
COMPANY (a Corporation),

Defendants.



The California Development Company et al. 53

Conclusions of the Court on Demurrer.

The ground of demurrer first to be disposed of is

that relating to the jurisdiction of the Court. If the

matter in dispute be the corporate interests affected,

as held in Railway Company vs. Ward, 67 U. S. 485,

and Hill vs. Glasgow, 40 Fed. Rep. 614, and other

cases, I am inclined to think Federal jurisdiction

sufficiently appears, since the bill seeks, among other

objects, cancellation of a contract involving at least

two hundred thousand dollars, and the control of the

California Development Company, whose water right

is alleged to be worth one million five hundred thou-

sand dollars. If, however, complainant's individual

interests alone are to be considered, the case is still

within the jurisdiction of this court, because his

stock in said corporation, which, according to allega-

tions of the complaint will be rendered valueless

unless the relief prayed for be granted, is worth more

than two thousand dollars.

Among other grounds of demurrer, it is urged that

the bill is without equity because the money loaned

under the contract sought to be canceled, has not

been restored, and that there is no offer of restora-

tion. To this objection, while not challenging the

general doctrine upon which it rests, complainant

makes two answers. He says, in the first place, that

a stockholder suing on behalf of a corporation need
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not offer to do equity, because the court imposes

equity as a condition of granting relief. I can think

of no argument to justify the exemption of a stock-

holder, suing to enforce an alleged corporate right,

from the maxim that "He who seeks equity must do

equity"; on the contrary, there are cogent reasons

why, in such cases, complainant's fair conduct

should be an inflexible condition to his standing in a

court of equity. Otherwise, corporations, disabled

by said maxun from suing for relief against unau-

thorized contracts without first restoring or offering

to restore whatever was received thereunder, might

readily evade the equitable requirement by refusing

to sue and thus affording their stockholders an op-

portunity to do so. Surely, chancery will not, at the

sacrifice of its immemorial policy of aiding only

worthy claimants, unjustly discriminate between

corporations and natural persons by placing it

within the power of the former to indirectly avail

themselves of remedies uniformly denied to the

latter. Not only, however, would the pernicious

consequences just indicated result from the excep-.

tion contended for by complainant, but its allowances

would be wholly illogical. The contention assumes

that the complainant is suing strictly upon a right

of action inherent in the corporation, and, as said in

Wills V. Porter, 132 Cal. 516, 521, the precedent re-

lied on by complainant in this connection^ "his
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recovery can be no other than that which the corpor-

ation itself might obtain were the cause prosecuted

by its own officers.
'

' It therefore follows, as a matter

of reason, that the conditions, which equity mixDoses

in one case should also apply in the other, and such is

the doctrine announced by the authorities which

have been called to my attention. (10 Cyc. 1160;

Smith vs. Ferries & C. H. Ry. Co., 51 Pac. Rep.

710, 715, 716; Wright vs. Hughes, 12 Amer. St. Rep.

412; Atlantic & Pac. Tel. Co. vs. Union Pac. Ry. Co.,

1 Fed. Rep. 745.)

In Atlantic & Pacific Tel. Co. vs. Union Pac. Ry.

Co., supra, the general rule on this subject is stated

as follows

:

"This brings me to the question whether the rail-

road company can be permitted to rescind the con-

tract, and on its own motion to take possession of the

lines, offices and property, without first returning

the consideration received therefor from the plain-

tiff. * * *

"No case has been cited in argument, nor have I

been able to find one, which holds that a court of

equity having jurisdiction of the parties to and the

subject matter of an illegal contract, should require

one of such parties to give up what he has received

under it, without requiring the other to do the same

thing. Many cases hold that a corporation which

has made a contract ultra vires, which has not been
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fully performed, is not estopped from pleading its

own want of power when sued upon sucli contract;

but that doctrine does not apply to a case where a

party comes into a court of equity, and, while retain-

ing all that he has received upon such a contract,

asks to be permitted to retake what he has parted

with under it. I take it there is nothing in the law,

as there is certainly nothing in the principles of

equity, to estop the court from saying that the obli-

gation to return the property transferred under these

contracts is mutual, and shall not be enforced against

one of the parties without being at the same time en-

forced against the other. As the parties and the

subject-matter are now before the court, it is the

duty of the court, as far as possible, to place them in

statu quo. It has been held that even in cases at

common law a contract ultra vires, made between a

corporation and another person, and under which

the corporation has received value, which it retains,

will be so -far enforced as to estop the corporation

from refusing payment on the ground of its own

want of power. Bradley vs. Bullard, 55 111. 417."

In 10 Cyc, supra, the applicability of this general

rule to stockholders ' suits is declared thus :

"So the principle already referred to which pre-

vents either party to a contract which is beyond the

power of the corporate party from disaffirming it
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without restoring what he has received under it

operates not only against the corporation, but against

its sliareholders ; so that when they sue in its right

to set aside and cancel an ultra vires mortgage of its

property made for money lent to it, they must, in

order to succeed, offer to return the money."

Smith vs. Ferries & C. H. Ry. Co., supra, is to the

same effect, as appears from the following extract:

''The plaintiff in bringing this action as a dissat-

isfied stockholder stands in the shoes of the defend-

ant corporation. His wrongs are the corporation's

wrongs. He can have no other. He is acting for

the corporation and is a mere nominal plaintiff. The

corporation is the real party in interest, and any

judgment recovered inures to its benefit to the full

extent, as if it were the plaintiff in name, and was

actively prosecuting this litigation. These things

being true, plaintiff has no more right in this litiga-

tion, nor is he allowed to do anything, or urge any

grounds for relief, which would not be equally potent

in a court of equity if the corporation itself was seek-

ing redress for the same real or imaginary

wrongs. * * *

'

' There is no principle of equity which would allow

this plaintiff to attack that transaction. He does not

propose to do the fair thing. He asks the court di-

rectly by the prayer of his bill to give him all the
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benefits which his corporation assumed. He wants

to retain all the property received from the other

two corporations, and at the same time have the de-

fendant corporation's issue of stock and its assump-

tion of the bonded indebtedness both declared void.

If the corporation was here as plaintiff asking such

relief, it would present a spectacle not pleasant to

the eves of a court of equity; and yet a corporation

has no heart and no soul, and therefore may not

always appreciate what is exact justice between man
and man. It surely follows that this sight is no more

pleasant for equity to behold when presented by a

living, breathing plaintiff."

In Wright vs. Hughes, supra, the Court, in line

with the last two cases, says:

"The plaintiffs having come into a court of equity

to avoid a transaction which at the most was only

voidable, they must, in order to obtain any standing,

offer to do equity. It is not equitable to ask a court

of conscience to avoid a mortgage given to secure

borrowed mone,y without offering to return the

money which has been received. Having received

the full benefit of the contract, it would now be a

glaring injustice to allow those representing the cor-

poration to set it aside and retain the benefit by sus-

taining their contention that the loan was ultra

vires; especially as this doctrine only concerns the
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corporation in its relations with the state and with

its stockholders, and is never entertained where it

will injure innocent third persons: Bissell vs. Mich-

igan Southern etc. R. R. Co., 22 N. Y. 258."

The opinion in Wills vs. Porter, supra, so far as

concerns the point now under consideration, is dicta.

Besides, the reason assigned by the Court for not ex-

acting restoration as a condition of bringing suit,

namely, the stockholder's inability to restore, is, it

seems to me, a strong argimient for enforcing the

condition. Since the condition, according to the

opinion of the Court, would be made a paii: of the

final decree, and, since the decree would unavoidably

be ineffectual because of complainant's inability to

comply with its conditions, to allow the prosecution

of the suit would be simply to vex the defendant with

futile litigation. Xo case other than Wills vs. Por-

ter, supra, has been called to my attention, which

supports the claun, that a stockholder's suit is not

subject to the maxim above quoted, as ordinarily

understood and applied, and if there is such a case,

I should be reluctant to follow it, unless it came from

a court whose decisions are authoritative in this

court, for the maxim, as has been well said, is a prin-

ciple of most extensive application, and may be ap-

plied in every kind of litigation, and to every species

of remedy (11 Amer. & Eng. Ency. of Law, 157, n. 6)

;

and, in its application, it can make no difference
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whether the act complained of was ultra vires in the

sense of being beyond the powers of the corporation,

or, being within the powers of the corporation, was

done in an unauthorized manner; or for an unau-

thorized purpose, since, in either case, it would be

unfair for the party disaffirming the contract to re-

tain what he had received under it.

It is worthy of note here, that, in Louisville etc.

E. R. Co. vs. Louisville Trust Co., 174 U. S. 552, 560,

cited by complainant in anticipation of a contention

which defendants, however, have not made, that

equity never grants affirmative relief against an ultra

vires contract, complainant tendered back the con-

sideration which it had received for the guaranty

sought to be canceled, which tender was probably

deemed by the Court an essential fact, since Mr. Jus-

tice Gray, by whom the opinion was delivered, in-

cludes it in his statement of the case, as follows

:

"The plaintiff, in its bill, tendered back the stock

which it had received, and the stock was deposited in

the office of the clerk of the Court."

The other answer which complainant makes to the

objection that the bill does not offer restoration of

the money advanced under said contracts, namely,

that the allegations of the bill negative any equity in

the Southern Pacific Company to repajnnent, is as

ineffectual as the one just disposed of. Neither the

conception by the Southern Pacific Company of the



The California Development Company et al. 61

purpose alleged in paragraph XIII, nor the object of

said compan}^, as alleged in paragraph XIX, nor

the failure of the expenditures, as alleged in para-

graph XX of the bill, to accomplish their assigned

objects, which objects are outlined in said contract,

furnish any justification for nonpajnment of the

money advanced under said contracts. If these alle-

gations were intended to charge fraud, they certainly

fall far short of that object. The suit is essentially

one to cancel a contract, under which a large sum of

money has been loaned, solely on the ground of its

being ultra vires, and is subject to the maxim "He

who seeks equity must do equity," the meaning of

said maxim, as here applied, being that the complain-

ant cannot have an}^ standing in a court of chancery

without restoring, or offering to restore the money

advanced under the contract sought to be canceled.

The foregoing conclusions render it unnecessary

for me to pass upon the other questions, ultra vires,

estoppel and laches, discussed in the briefs of the

respective parties.

The question hereinbefore referred to, whether or

not equity will grant affirmative relief against an

ultra vires contract, would be, if the case was not

otherwise disposed of, a serious one, notwithstanding

complainant's suggestion, that the question is settled

favorably to his contention in Louisville, etc., R. E.

Co. vs. Louisville Trust Co., supra. That case is
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essentially different from the one at bar. There, as

said by the court, "The guaranty by the Louisville,

New Albany and Chicago Railway Company of the

bonds of the Beatt;^^'ille Company was not ultra

vires, in the sense of being outside the corporate

powers of the former company: for the statute of

1883 expressly authorized such a company to execute

such a guaranty, and its board of directors to direct

its execution by the company. The statute, indeed,

made it a prerequisite, to the action of the board of

directors, that it should be upon the petition of a ma-

jority of the stockholders; but this was only a regu-

lation of the mode and the agencies by which the cor-

poration should exercise the power granted to it."

The court held, that the bonds were void, as to a

purchaser with notice of the facts, but valid as to a

purchaser in good faith, without such notice. The

second paragraph of the syllabus (underscoring

mine) is as follows: "A court of equity has jurisdic-

tion of a bill by a corporation praying that its guar-

anty on a great number of negotiable bonds may be

canceled, and suits upon it restrained, beaucse of

facts not appearing on its face." And in the body

of the opinion the court quotes aj^provingly from

Central Transportation Co. vs. Pullman Car Co.,

139 U. S. 59, as follows

:

"A contract of a corporation, which is ultra vires

in the proper sense, that is to say, outside the object

of its creation as defined in the law of its organiza-
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tion, and therefore beyond the powers conferred

upon it by the legislature, is not voidable only, but

wholly void and of no legal effect; the objection to

the contract is not merely that the corporation ought

not to have made it, but that it could not make it;

the contract cannot be ratified by either party, be-

cause it could not have been authorized by either ; no

perfomiance on either side can give the unlawful

contract any validity, or be the foundation of any

right of action upon it. When a corporation is act-

ing within the general scope of the powers conferred

upon it by the legislature, the corporation, as well as

persons contracting with it, may be estopped to denv

that it has complied with the legal formalities which

are prerequisites to its existence or to its action, be-

cause such requisites might in fact have been com-

plied with. But when the contract is beyond the

powers conferred upon it by existing laws, neither

the corporation, nor the other party to the contract,

can be estopped, by assenting to it or by acting upon

it, to show that it was prohibited by those laws."

In the case at bar, at pages 3 and 4 of his brief,

complainant speaks of the contract sought to be can-

celed as follows:

'*By its terms, th^ control and management of the

corporation passed frorii this complaint and his fel-

low stockholders to another corporation, which had

neither a stockholder's self-interest to stimulate
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worthy stewardship, nor a stockholder's liability and

responsibility to control and restrain its actions.

''When the control and management of the CD.
Co. passed by this contract to the S. P. Co., the practi-

cal result was to obliterate the C. D. Co. as an inde-

pendent contracting party capable of compelling ob-

servance of the terms of the contract by the S. P. Co.

under another name. '

'

Again, at page 7 of said brief, it is said: "A con-

tract whereby a corporation surrenders management

and control of its affairs for a term of years is

against public policy and void.

"That this was the effect of the instrument of

June 20. 1905, and the intent as well, is, we contend,

altogether plain."

Again, at page 11 of said brief, it is further said

:

"This contract is ultra vires in the absolute sense;

that is, it is not simply beyond the powers of a par-

ticular corporation through want of particular speci-

fications in its articles, but it is beyond the powers

of any corporation under any circumstances."

The public character of the California Develop-

ment Company is set forth at page 8 of said brief, as

follows

:

"The principal purpose for which the California

Development Company was organized was to acquire

the waters of the Colorado River (Bill Par. Ill) and

practically its entire property consists of the water



Tlie California Development Company et al. 65

which it has appropriated, together with the canals

and other conduits for its diversion and distribution

for beneficial purposes. (Amended Bill, Pars. VII,

VIII and IX.) The use of all water appropriated

for sale, rental or distribution is declared to be a pub-

lic use, and subject to the regulation and control of

the state in the manner to be prescribed by law. The

right to collect rates or compensation for the use of

such water is a franchise, and camiot be exercised

except by authority of, and in the manner prescribed

by law."

With reference to just such a contract, made by

just such a corporation as described in the above ex-

tracts from complainant 's brief, it has been said

:

"Equity will not aid either party in canceling

such contracts. Nor will a court of equity aid either

party in setting aside and cancelling the unlawful

contract; but in pursuance of the maxun. In pari

delicto potior est conditio defendantis, will leave them

where they have placed themselves subject to the

right of either party to defend, in a court of law, any

action brought to compel him further to execute the

contract on his part, on the ground of its illegality."

(10 Cyc. p. 1153, subd. IV.)

This statement of the law is deduced from St.

Louis, etc., R. R. Co. vs. Terre Haute etc. R. R. Co.,

145 U. S. 393, and seems to me, upon an examination

of that case, to be the doctrine it enunciates.
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The fact, that a party is remediless at law, does

not of itself give him standing in a court of equity.

Besides this element, his case must possess all the

other ingredients which, according to the rules of

chancery, are essential to equitable relief.

It is unnecessary, however, to pursue this inquiry

further, and I will not now definitely pass upon it,

but the case will be disposed of upon the other ground

above indicated.

The demurrer will be sustained.

OLIN WELLBORN,
Judge.

[Endorsed]: No. 1233. U. S. Circuit Court,

Southern District of California, Southern Division.

L. M. Holt vs. California Development Co., et al.

Conclusions of the Court on Demurrer. Filed Sep.

4, 1906. Wm. M. Van Dyke, Clerk, Chas. N. WiU-

iams, Deupty.
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In the Circuit Court of the United States, in and for

the Southern District of California, Southern

Division.
: ^'F^

IN EQUITY—No. 1233.

L.M.HOLT,

Complainant,

vs.

CALIFORNIA DEVELOPMENT COMPANY (a

Corporation), and SOUTHERN PACIFIC
COMPANY (a Corporation),

Defendants.

Petition for Allowance of Appeal.

1j. M. Hoit, t±Le above-named complainant, consid-

ering miiiseii aggrieved by tiie aecree maae and

entered Dy ine saia circmt coni't in tne above-entiuea

cause unaer uate oi December ojlsc, li^uo, sustaining

tne aemurier lu, ana aisinibtjing tiie amenaea uin ui.

baia coinpiainanL, auea nereuy appeal iroin baia ae-

cree, to tne uiuiea otates s^ircuit i^ourt oi xi.ppeai£>

lor tne iNintn vjircuit, lor tne reason^i bpecinea in

tne assiignment ox errors mea iierewitn, ana prays

tiiat tliis appeal may De allowed and tliat a transcript

of tlie record papers and proceedings upon wliicli

said decree was made, duly authenticated, may be
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sent to the United States Circuit Court of Appeals

for the Ninth Circuit.

WALTER MALINS ROSE,

HUNSAKER & BRITT,

Solicitors for Complainant.

In the Circuit Court of the United States, in and for

the Southern District of California, Southern

Division.

IN EQUITY—No. 1233.

L. M. HOLT,
Complainant,

vs.

CALIFORNIA DEVELOPMENT COMPANY (a

Corporation), and SOUTHERN PACIFIC
COMPANY (a Corporation),

Defendants.

Assignment of Errors.

Comes now the complainant and assigns the follow-

ing errors upon which he will rely upon his appeal

from the decree made and entered by this Honorable

Court on the 31st day of of December, 1906, in the

above-entitled cause, to wit:

I.

That the Court erred in sustaining the defendants'

demurrer to complainant's amended bill of complaint

and in entering decree of dismissal upon said bill.
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II.

That the Court erred in sustaining the demurrer to

the complainant's amended bill for want of equity.

III.

That the Court erred in holding that a stockholder

suing on behalf of a corporation, for the enforcement

of a right of action that is vested in the corporation

and for tlie cancellation af an ultra vires contract,

must in his bill offer to do equity and tender back the

consideration received by the corporation under con-

tract.

Respectfully submitted,

WALTER MALINS ROSE,

HUNSAKER & BRITT,

Solicitors for Complainant and Appellant.

In the Circuit Court of the United States, in and for

the Southern District of California, Southern

Division.

IN EQUITY—No. 1233.

L. M. HOLT,

Complainants,

vs.

CALIFORNIA DEVELOPMENT COMPANY (a

Corporation), and SOUTHERN PACIFIC

COMPANY (a Corporation),

Defendants.
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Order Allowing Appeal, etc.

On petition of L. M. Holt, the above-named com-

plainant, praying for the allowance of an appeal in

the above-entitled cause to the United States Circuit

Court of Appeals for the Ninth Circuit, it appearing

to the Court that the said complainant has filed his

assignment of errors as required by the rules of the

Circuit Court of Appeals for the Ninth Circuit, it is

ordered that the said apx)eal be and the same is here-

by allowed as prayed for ; and,

It is further ordered that the bond in said appeal

be and the same is hereby fixed in the sum of three

hundred dollars.

OLIN WELLBORN,
Judge.

Dated at Chambers June 27th, 1907.

[Endorsed] : In Equity. No. 1233. In the Un-

ited States Circuit Court, Ninth Circuit, Southern

District of California, Southern Division. L. M.

Holt, Complainant vs. California Development Com-

pany, a corporation et al.. Defendants. Petition and

Allowance of Appeal and Assignment of Errors.

Filed Jun. 27, 1907. Wm. M. Van Dyke, Clerk,

Chas. N. WilHams, Deputy. Walter Malins Rose

and Hunsaker & Britt, 714-718, H. W. Helhnan

Building, Los Angeles, California, Solicitors for Ap-

pellant.
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Bond No. 674.

In the Circuit Court of the United States, in and for

the Southern District of California, Southern

Division.

L. M. HOLT
Complainant,

vs.

CALIFORNIA DEVELOPMENT COMPANY (a

Corporation), and SOUTHERN PACIFIC

COMPANY (a Corporation),

Defendants.

Appeal Bond.

Know all men by these presents : That we, L. M.

Holt, as principal, and Aetna Indemnity Company,

a corporation organized and existing under the laws

of the State of Connecticut, as surety, are held and

firmly bound unto the California Development Com-

pany, a corporation organized and existing under the

laws of the State of New Jersey, and the Southern

Pacific Company, a corporation organized and ex-

isting under the laws of the State of Kentucky, in the

full and just sum of three hundred dollars, to be paid

to the said California Development Company and
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Southern Pacific Compan^y, their attorneys, succes-

sors or assigns, to which pajTiient well and truly to be

made, we bind ourselves, our heirs, successors, ex-

ecutors, and administrators, jointly and severally,

firmly by these presents.

Sealed with our seals and dated this 27th day of

June, A. D. 1907.

Whereas, lately at a session of the Circuit Court of

the United States in and for the Southern District

of California, Southern Division, in a suit pending
in said court between the said L. M. Holt, complain-

ant, and California Development Company, a cor-

poration, and Southern Pacific Company, a corpora-

tion, defendants, a decree was rendered against said

L. M. Holt, and said L. M. Holt, having obtained

from said Court an order allowing an appeal to the

United States Circuit Court of Appeals, to reverse

the decree of the aforesaid suit, and a citation di-

rected to said California Development Company and
said Southern Pacific Company, is about to be issued

citing and admonishing them to appear at the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, to be held at San Francisco, California.

Now, the condition of the said obligation is such

that if the said L. M. Holt shall prosecute his appeal

to effect, and shall answer all damages and costs that

may be awarded against him if he fail to make his
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plea, good, then the above obligation is to be void;

otherwise to remain in full force and effect.

L. M. HOLT, [Seal]

AETNA INDEMNITY COMPANY,

By ,

THE AETNA INDEMNITY COM-

PANY,
By RICHARD G. HILLMAN,

Resident Vice-President.

THE AETNA INDEMNITY COM-
PANY, [Seal]

By C. C. LOTHES,

Resident Assistant Secretary.

State of California,

County of Los Angeles—ss.

On this 27th day of June, in the year one thousand,

nine hundred and seven, before me, Will H. Willis,

a notary public in and for said county, personally ap-

peared Richard G. Hillman, known to me to be the

resident vice-president, and C. C. Lothes, known to

be the resident assistant secretary of the corporation

that executed the within instrument, know to me to be

the persons who executed the within instrument on

behalf of the corporation therein named, and known

to me to be authorized to execute said instrmnent, and

acknowledged to me that such corporation executed

the same.
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In witness whereof, I have hereunto set my hand

and affixed my official seal in said county, the day and

year in this certificate first above written.

[Seal] WILL H. WILLIS,

Notary Public in and for the County of Los Angeles,

State of California.

Sufficiency of surety on the foregoing bond ap-

proved this 27th day of June, 1907.

OLIN WELLBORN,
Judge.

[Endorsed]: In Equity. No. 1233. In the

United States Circuit Court, Ninth Circuit, Southern

District of California, Southern Divison. L. M.

Holt, Complainant, vs. California Development Com-

pany, a corporation, et al.. Defendants. Appeal

Bond. Filed Jun. 27, 1907. Wm. Van Dyke, Clerk.

Chas. N. Williams, Deputy. Walter Malins Eose

and Hunsaker & Britt, 714-718, H. W. Hellman

Building, Los Angeles, California, Solicitors for Ap-

pellant.
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In the Circuit Court of the United States, of the

Ninth Judicial Circuit, in and for the Southern

District of California, Southern Division.

No. 1233.

L. M. HOLT,

Complainant,

vs.

CALIFORNIA DEVELOPMENT COMPANY (a

Corporation), and SOUTHERN PACIFIC

COMPANY (a Corporation),

Defendants.

Clerk's Certificate to Transcript of Record.

I, Wm. M. Van Dyke, Clerk of the Circuit Court

of the United States of America of the Ninth Judicial

Circuit, in and for the Southern District of Califor-

nia, do hereby certify the foregoing fifty-six (56)

typewritten pages, numbered from 1 to 56 inclusive,

and comprised in one volume, to be a full, true and

correct copy of the record and pleadings, opinion

of the Court, and of all proceedings and papers upon

which the order and decree entered on the 31st day

of December, 1906, were made, and also of the as-

signment of errors, petition for and order allowing

appeal bond on appeal in the above and therein en-

titled cause, and that the same, together constitute
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tlie transcript of the record on appeal to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit in said cause.

I do further certify that the cost of the foregoing

record is $33.05, the amount whereof has been paid

me by L. M. Holt, the appellant in said cause.

In testimony whereof, I have hereunto set my hand

and affixed the seal of the said Circuit Court of the

United States of America, of the Ninth Judicial Cir-

cuit, in and for the Southern District of California,

this 22d da}^ of July, in the year of our Lord one

thousand nine hundred and seven, and of the Inde-

pendence of the United States the one hundred and

thirty-second.

[Seal] WM. M. VAN DYKE,

Clerk of the Circuit Court of the United States of

America, of the Ninth Judicial Circuit, in and

for the Southern District of California.

[Endorsed]: No. 1484. United States Circuit

Court of Appeals for the Ninth Circuit. L. M. Holt,

Appellant, vs. The California Development Com-

pany (a Corporation), and the Southern Pacific

Company (a Corporation) , Appellees. Transcript of
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Record. Upon Appeal from the United States Cir-

cuit Court for the Southern District of California,

Southern Division.

Filed July 25, 1907.

F. D. MONCKTON,
Clerk.

By Meredith Sawyer,

Deputy Clerk.




